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From the Director . . . 
CDR Brendan Burke, JAGC, USN 

It is a season of “firsts” for Code 12 and the Navy 
JAG Corps Environmental Law Community.  We 
received a tremendous amount of positive 
feedback on our first issue of LEGACY.  Lieutenant 
Commander David Shull, the newsletter editor, 
and I are certainly gratified by this affirmation, 
but please do not limit your responses to praise 
alone!  Let us know what we could be doing 
differently or better.  If there are topics you want 
us to cover in the newsletter, send us suggestions.  
Better yet, if there is a topic you would like to 
write about, raise your hand to author an article 
and share your expertise!  You may be featured in 
the next issue of LEGACY or on our blog on the 
new-and-improved Code 12 SharePoint portal! 

In February, our community was featured in the 
first-ever “JAG Talk” podcast series episode. 
Environmental law luminaries Captain Justin 
Clancy and Captain Randy Vavra joined me for a 
comprehensive discussion about this area of legal 
practice in the Navy JAG Corps and how 
interested officers can join the community.  If you 
haven’t heard the podcast yet, give us a listen!  

You can download JAG Talk from the Navy JAG 
Corps website, or sync to your mobile device from 
the Apple iTunes store using the “Podcasts” app.  
You might even be inspired to add to the growing 
list of five-star reviews! 

The podcast is a great resource for mentors and 
recruiting officers.  If you hear from junior officers 
or prospective Navy JAG Corps applicants who 
are interested in environmental law, point them 
to the podcast.  As always, Code 12 and senior 
community members in the fleet also stand ready 
to answer questions and provide advice. 

In another Code 12 “first,” as Division Director, I 
completed the inaugural “road-show” of site visits 
to our offices and practitioners in the field.  In 
January, I visited fleet environmental counsel and 
region environmental coordinator (REC) counsel 
in Norfolk, Virginia, and San Diego, California.   
In February, I met with REC counsel in Bangor, 
Washington, and Jacksonville, Florida.  In each 
location, I also had the chance to meet with our 
civilian Office of General Counsel colleagues who 
practice environmental law.  This was time very 
well spent for me, (continued on next page) 
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From the Director . . . 
Continued from page 1 

as I gained an enhanced 
appreciation for the complexity 
and volume of important issues 
you all are handling every day. 

On three of the four site visits, I 
had the opportunity to present 
environmental law community 
overview briefs to JAG Corps 
officers from around the respective 
regions.  These presentations, 
hosted by the Region Legal 
Service Office in each location, 
were all very well attended.  If you 
did not have the opportunity to 
attend one of these briefs, stay 
calm!  We will host similar discussions at this 
spring’s JAG Training Symposium (JTS) events 
on both coasts.  In the meantime, you can 
download our “JAG Talk” podcast episode to hold 
yourself over.  See you at JTS!  

Migratory Bird Treaty Act–Update 
LCDR Carrie Greco, JAGC, USN 

The inaugural issue of LEGACY (see Vol. 18.1, 
available on the Code 12 SharePoint Portal) 
featured an in-depth analysis of the recent U.S. 
Department of Interior opinion (M-37050) (“the 
Opinion”) concluding that the Migratory Bird 
Treaty Act (MBTA), 16 U.S.C. § 703, does not 
prohibit the incidental or accidental take or 
killing of migratory birds.  The article in LEGACY 
posed several questions regarding the application 
of the Opinion to the Department of the Navy 
(DON). 

After we published that article, the Deputy 
Assistant Secretary of Defense (Environment, 
Safety and Occupational Health) (DASD) directed 
the military departments to continue to follow 
current guidance designed to minimize – to the 
extent practicable and without diminishing the 
effectiveness of military readiness activities – the 
incidental take of migratory birds. 

According to Secretary’s February 6, 2018, memo, 
the Opinion alone does not rescind existing 
Department of Defense (DoD) policy promulgated 
in the “military readiness rule” (50 C.F.R. § 

21.15), section 315 of the Bob Stump National 
Defense Authorization Act for Fiscal Year 2003 
(Pub. L. 107-314), Executive Order (EO) 13186, 
and the memorandum of understanding (“the 
MOU”) between the DoD and the U.S. Fish and 
Wildlife Service (FWS).  Furthermore, the 
Opinion does not resolve the circuit split among 
the courts of appeals regarding the reach of the 
MBTA to incidental takes. 

This guidance is especially important to Navy 
operations within the Second and Tenth Circuits, 
as these circuits have interpreted the MBTA to 
prohibit incidental takes. A contrary approach, 
though perhaps consistent with the Opinion, 
would leave the Navy vulnerable to legal 
challenges in these circuits.  The DASD guidance 
also retains the status quo pending resolution of 
uncertainty regarding the FWS’s view on 
incidental takes and the application of the 
military readiness rule as it applies to Integrated 
Natural Resources Management Plans (INRMPS). 

On April 11, 2018, the FWS issued clarifying 
guidance on incidental takes in light of the 
Opinion, but did not specifically address the 
impact of the Opinion with regard to the 
Executive Order, the MOU, or the military 
readiness rule.  The Office of Secretary Defense 
continues to have discussions with the FWS.  But 
until further clarification is provided, DASD 
directs the DON to continue to follow current DoD 
guidance. 
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Environmental Law Overseas Primer:  
Overseas Shore Installations 
LCDR David Shull, JAGC, USN 

Navy installations and facilities outside the 
United States bring unique challenges in the 
practice of environmental law.  Chapter 34 of the 
Environmental Readiness Program Manual (“the 
Manual”), OPNAV M-5090.1, covers overseas 
environmental compliance ashore.  Judge 
advocates advising commands overseas should 
familiarize themselves with this chapter and the 
rest of the Manual.   

The practice of environmental law overseas is 
complex, especially in determining the laws and 
regulations that apply to different activities.  
Because much depends on the location of the 
activity, one must at the outset determine where 
the activity being 
analyzed is occurring.  
Is the activity 
occurring in a foreign 
state, in the global 
commons, in a foreign 
exclusive economic 
zone, or within U.S. 
territory or territorial 
waters? 

Second, determine 
the nature of the 
activity.  Is the issue 
one of compliance, 
remediation, or 
environmental effects 
analysis 
(environmental planning)?  For this step, if the 
nature of the activity is not apparent on its face, 
consult the Manual for proper classification.  For 
instance, oil spill response on overseas 
installations falls under the regulations that 
govern compliance, not remediation.  The range of 
legal and regulatory authorities that may apply 
include U.S. law, international agreements, 
executive orders, DoD policy, combatant command 
policy, and DON policy. 

With respect to U.S. laws, an additional line of 
inquiry is necessary: given the locus of the 
activity, what U.S. laws and regulations reach the 
activity?  There is a longstanding presumption 

against extraterritorial application of U.S. law.  
This presumption can only be overcome by a clear 
expression of Congress’s intent to extend the 
reach of federal law beyond the territorial 
boundaries of the United States, as evidenced by 
the text of the relevant statute, legislative history, 
or other available evidence of Congress’s intent.  
Most domestic environmental laws do not apply 
overseas, but each statute’s jurisdictional reach 
must be independently analyzed.  International 
agreements should likewise be analyzed carefully, 
as they may contain provisions limiting their 
application in certain instances (e.g., exceptions 
for sovereign immune vessels).    

Environmental Compliance 

Chapter 34 of the Manual covers overseas 
environmental compliance ashore.  Per the 
Manual, Navy shore activities, facilities, and 

installations in foreign 
nations will comply 
with country-specific 
final governing 
standards (FGS) 
where they have been 
issued, and in all other 
cases will comply with 
the DoD Overseas 

Environmental 
Baseline Guidance 
Document (OEBGD) 
(DoD 4715.05-G), host 
nation substantive 
pollution control laws 
of general 
applicability, U.S. 

laws with extraterritorial effect, applicable 
treaties (including SOFAs and bilateral 
agreements), and COCOM and DON policy. 

The OEBGD establishes objective standards 
designed to protect human health and the 
environment; in short, the OEBGD establishes a 
minimum environmental protection standard that 
applies where more specific country standards 
have not been promulgated.  The OEGBD 
addresses a variety of environmental subject 
areas, including air emissions, drinking water, 
waste water, hazardous materials and hazardous 
waste, solid waste, medical waste, historic and 
cultural resources, natural resources and 
endangered species, (continued on next page) 
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Environmental Law Overseas Primer 
Continued from page 3 

and spill prevention and response. The OEBGD is 
currently being revised for likely release later this 
year. 

Final governing standards, by contrast, are sets of 
compliance standards developed for installations 
in a specific country in accordance with Executive 
Order 12088.  The FGS are promulgated pursuant 
to DoDI 4715.05 and result from comparing 
applicable host nation environmental standards 
to the standards contained in the OEBGD.  Host 
nation standards are only compared to OEBGD 
standards if they are published as laws or 
international agreements, adequately defined and 
generally in effect (i.e., enforced in the same 
manner on the military forces of the host nation), 
applicable to a function for which the United 
States has primary responsibility (e.g., 
construction, maintenance or operation of an 
installation), and substantive in nature (not 
procedural or administrative). 

The FGS default to the stricter standard; that is, 
the standard that is more protective of human 
health and the environment, unless a specific 
international agreement with the host nation 
mandates a different standard applicable to 
installations.  FGS are developed by designated 
DoD Lead Environmental Components (LECs) as 
identified in the OEBGD (see the inset sidebar 
below for a list of host nations assigned to the 
Navy as DoD LEC). 

The FGS are revalidated at least every five years; 
hence, there may be times when host nation laws 
are more stringent than the current FGS due to 
recent amendments to host nation laws.  The 

OEBGD and country-specific FGS do not apply to 
operations of U.S. military vessels, ships or 
aircraft, or to contingency locations and 
associated operations and deployments. 

Contamination Remediation 

DoDI 4715.08 governs the remediation of 
environmental contamination outside the United 
States. As mentioned, the remediation rules do 
not address spill response at facilities and 
installations overseas, which is governed by the 
compliance standards outlined above.  Per the 
instruction, DoD policy is to take prompt action to 
address an actual and substantial impact to 
human health and safety due to environmental 
contamination that is caused by DoD activities 
and is located on a DoD installation. 

Where the cause 
is unknown, DoD 
may take action 
to address the 
contamination if 
it poses a 
substantial 
impact to human 
health and safety 
of U.S. forces or 
personnel.  The determination that environmental 
contamination poses a substantial impact to 
human health and safety is made by the 
responsible in-theater component commander 
after consultation with the appropriate DoD 
medical authority and the DoD LEC.  The DoD 
will not take action outside of a DoD installation 
to remediate environmental contamination caused 
by DoD actions or activities beyond that 
specifically required by applicable international 
agreement.  

As you might surmise, this is a complicated area 
of law.  It is important to tread carefully to ensure 
compliance with Navy policy, consistency with 
Navy-wide environmental practices, and 
avoidance of adverse Navy-wide precedents.  
Accordingly, command SJAs need to ensure action 
proponents overseas (their clients) work closely 
with their Region, numbered Fleet, U.S. Fleet 
Forces Command, or U.S. Pacific Fleet 
environmental counsel. 

 
DoD Lead Environmental Component - Navy 

 
Navy Region Europe, Africa, and Southwest Asia 

Greece, Iceland, Italy, Spain 
 

Navy Region Japan 
Diego Garcia 

 

Navy Region Southeast 
Bahamas, Cuba 

 

U.S. Naval Forces Central Command* 
Bahrain, United Arab Emirates 

*USCENTCOM-designated 
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New Developments for EPA Enforcement 
Actions: Will they Affect the Navy? 
LCDR Carrie Greco, JAGC, USN 

On February 12, 2018, the Environmental 
Protection Agency (EPA) issued its 2018-2022 
EPA Strategic Plan.  The plan identifies three 
strategic goals: (1) refocus the agency back to its 
core mission, (2) rebalance power between the 
federal government and the states through 
cooperative federalism, and (3) refocus the Agency 
on its statutory obligations through improved 
efficiency, streamlined processes, measures to 
minimize regulatory inconsistency and 
uncertainty, and adherence to the rule of law.  

The plan preserves EPA’s core mission to provide 
Americans with clean air, water, land, and ensure 
chemical safety, but focuses the agency’s attention 
on reprioritizing resources and leveraging state 
and tribal partners in the process.  EPA plans to 
develop a lean management system, reduce 
unnecessary reporting burdens on the regulated 
community, and streamline the permit review 
process.  These steps are part of the overall plan 
for reorganizing the executive branch to manage 
programs more effectively, modernize practices, 
reduce duplication of effort, and tailor oversight of 
delegated programs.   

In support of the agency’s new guidance, on 
January 22, 2018, the EPA’s Assistant 
Administrator issued Interim Office of 

Enforcement and Compliance Assurance (OECA) 
Guidance on Enhancing Regional-State Planning 
and Communication on Compliance Assurance 
Work in Authorized States.  In September 2017, 
the EPA also formed a Workgroup on State and 
Federal Collaboration in Compliance Assurance. 

The aims of the these initiatives include 
cooperative federalism, improving environmental 
protection through shared governance, and 
enhancing collaboration with state, tribal, local, 
and federal partners using the full range of 
compliance assurance tools.  The focus will be on 
periodic joint planning between EPA and states 
with an emphasis on state primacy for authorized 
programs.  EPA, with states’ input, plans to 
review this interim guidance and update it as 
appropriate in 2019. The Interim Guidance is 
intended for use by EPA personnel and does not 
supersede any statutory or regulatory 
requirements or agency policy.   

On January 30, 2018, the EPA enforcement chief 
remarked that–as part of the 2018-2022 Strategic 
Plan–the agency has plans to launch pilot projects 
using ‘informal’ enforcement actions.  The goal is 
to speed up compliance, but some environmental 
organizations are critical of the move, claiming it 
will reduce the agency’s enforcement efforts.  EPA 
insists that robust enforcement remains a critical 
component in meeting its strategic goals.   

How might these initiatives impact the Navy?  
Much will remain unchanged.  EPA will pursue 

enforcement actions at federal 
facilities where significant 
violations are discovered and will 
ensure that federal facilities are 
held to the same standards as the 
private sector.  EPA will also 
continue to enforce the federal 
Superfund cleanup program and 
non-delegable portions of the 
Resource Conservation and 
Recovery Act, Clean Water Act, 
and stratospheric ozone under the 
Clean Air Act.  EPA will also 
maintain its focus on resolving 
formal disputes under Federal 
Facility Agreements. 

(Continued on page 6.) 
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EPA Enforcement Actions 
Continued from page 5 

Some change is expected, however.  EPA will 
defer to the states as the primary day-to-day 
implementer of inspections and enforcement in 
accordance with their authorized delegated 
programs, except where EPA involvement is 
warranted.  The agency will also partner with 
third-party organizations and federal agencies to 
support web-based, sector-specific compliance 
assistance centers.   

The Strategic Plan reflects EPA Administrator 
Scott Pruitt’s “back-to-basics” philosophy.  “We 
must create a sense of shared accountability 
between states, tribes and the federal government 
to achieve positive environmental results,” his 
prefatory message reads. “Along with faithfully 
following the rule of law, [this plan] improves the 
processes by which the EPA has operated and is 
crucial to advance the agency’s mission.”  

The Strategic Plan and interim OECA guidance 
are available on the Code 12 SharePoint portal.

 

UPCOMING EVENTS 
Mark your calendar for the following training and other opportunities: 

JAG Training Symposium - East ● April 18-20, 2018 ● Norfolk, Virginia 
JAG Training Symposium - West ● May 2-4, 2018 ● San Diego, California 

Annual Joint Safety and Environmental Professional Development Symposium ● April 23-26, 2018 ● Webinar 
Advanced Environmental Law (CECOS) ● April 24-27, 2018 ● Washington, D.C. 

Naval Justice School Advanced Staff Judge Advocate Course ● May 7-10, 2018 ● Washington, D.C. 
Introduction to Cultural Resources Management Laws and Regulations ● June 12-14, 2018 ● F.E. Warren AFB 

NEPA Application (CECOS) ● June 12-14, 2018 ● Washington, D.C. 
 

2018 Earth Day Events: 
April 17 ● NSA Bethesda ● Annual base-wide cleanup 

April 18 ● NSA Bethesda ● Environmental Exhibitor Fair 
April 23 ● Camp Lemonnier, Djibouti ● 5k Run; tree planting 
April 26 ● Norfolk Naval Shipyard ● Earth Day outreach fair 

 
For more information, visit https://portal.secnav.navy.mil/orgs/JAG/12/training/SitePages/Home.aspx 


